NYPRR | June 1999

Lawyer May Bill Hourly Rate When Appearing As
Witness

BY LAZAR EMANUEL

N.Y. State Bar Op. 714 (1999). May a lawyer accept compensation from a former client for time in
preparing to testify in a matter and for testifying as a witness?

Yes, provided the compensation is not illegal.

Facts: A former client is involved in litigation. The lawyer does not represent either side in the litigation
and is not prevented from appearing as a witness under the provisions of DR 5-101(B). The subject of the
proposed testimony relates to the lawyer’s former representation of the client.

Opinion: The question raises legal and ethical issues. The Committee expresses no opinion on the legality
of compensation for the lawyer as witness but notes that in some cases compensation may be illegal. If it
is illegal, it is also unethical. Even if it is legal, it is not necessarily ethical.

CPLR 8001 controls the compensation of witnesses under subpoena. It provides for payment to witnesses
of fifteen dollars for each attendance day and 23 cents per mile of travel expense. A client with full
knowledge of this statutory limitation may nevertheless agree to pay a larger sum to his former attorney.
The larger sum is governed by DR 7-109(C)(2) which provides for payment to a non-expert witness of
“reasonable compensation ... for the loss of time in attending or testifying.”

Reasonable compensation is the “market value” of the testifying witness. So long as the client is made
aware that there is no obligation to pay more than the statutory fee, it is permissible for a lawyer to
charge an amount equal to his customary hourly fee. However, if the lawyer’s charges in the former
representation included compensation for subsequent testimony, it would not be reasonable for the
lawyer to accept additional compensation as witness in this litigation.
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