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Conflicts And Referral Fees

BY LAZAR EMANUEL

In Ethics Opinion 745, the NYSBA considered the issue of referrals to another lawyer by a lawyer who is

disqualified from continuing a representation by virtue of a conflict of interest. The Opinion
distinguished between “consentable” conflicts and “non-consentable” conflicts.

Under DR 2-107(A): the originating lawyer and the recipient lawyer may divide the fees in a matter on
three conditions:

(1) The client consents to employment of another lawyer after a full disclosure that a division of
fees will be made.

(2) (2) The division is in proportion to the services performed by each lawyer or, by a writing given
the client, each lawyer assumes joint responsibility for the representation.

(3) The total fee of the lawyers does not exceed reasonable compensation for all legal services they
rendered the client. DR 2-107(A).

If a lawyer is disqualified from assuming sole responsibility for a matter by virtue of a non-consentable
conflict of interest, it follows that the lawyer cannot share in the continuing services or assume joint
responsibility for the representation. It also follows that the lawyer may not share in the fees for that
matter after he refers it to the other lawyer.

The Opinion declined to define exactly what the term “joint responsibility” encompasses, but it did
conclude that the term does require more than “financial accountability and malpractice insurance” by
the referring lawyer.

What if the conflict of interest confronting the lawyer is one to which the client may consent but the
lawyer decides that it’s in the client’s best interest to refer the matter to another lawyer instead of keeping
it himself. An example would be a case in which a lawyer has an economic interest that may conflict with
the economic interest of a client. DR 5-101(A) provides:

A lawyer shall not accept or continue employment if the exercise of professional judgment on behalf of
the client will be or reasonably may be affected by the lawyer ’s own financial, business, property, or
personal interests, unless a disinterested lawyer would believe that the representation of the client will
not be adversely affected thereby and the client consents to the representation after full disclosure of the
implications of the lawyer ’s interest.



Construing this provision, the Opinion advises that the referring lawyer with an economic conflict may
properly receive a referral fee, provided he meets the other requirements of DR 2-107(A), supra.

The Opinion concludes: A disqualified lawyer cannot assume “joint responsibility” for a matter and

therefore, may not be paid a referral fee, unless the referring lawyer obtains client consent under the same
standard that would allow the lawyer to accept or continue “sole responsibility” for the matter.
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